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1900.] DIGEST OF RECENT DECISIONS OF U. S. CIRCUIT COURT. 791 

Foster v. Elk Fork, Etc. Co. — Decided at Richmond, February 
6, 1900. Simontm, Circuit Judge. 

COSTS — Practice in equity — Federal practice. Whilst it is the general rule that 
in a suit at law the losing party must pay the costs of suit, in equity costs are in 
the discretion of the court. In the courts of the United States an appeal does not 
lie lrom a decree for costs, except when made payable out of a fund in court. 



Baltimore B. & L. Association v. Alderson— Decided at Rich- 
mond, February 6, 1900. Simonton, Circuit Judge. 
Mandate of Sueeriob Court — Discretion of lower court. When a case has 
been decided by a higher court on appeal and remanded, whatever was before the 
appellate court and disposed of by its decree is considered as settled, and the lower 
court is bound by the decree as the law of the case and must carry it into execu- 
tion ; it cannot vary it or examine it for any other purpose than execution, or give 
any other or further relief, or review it even for apparent error, upon any matter 
decided on appeal. This is the general rule. But in questions which come before 
the lower court when the case is remanded, which were not and could not be pre- 
sented to the appellate court or to the lower court on the former hearing, the lower 
court is not, under all circumstances, bound to render a servile obedience to the 
mandate of the higher court, but can and should exercise a judicial discretion in 
its interpretation and execution. The mandate is to be interpreted according to 
the subject matter to which it has been applied, and not in a manner to do injus- 
tice. In the case at bar a receiver had been appointed by the Circuit Court, had 
sold property and embezzled the proceeds ; his bondsmen had made good his de- 
fault by paying the amount into court. Upon appeal by the defendant, the de- 
crees of the Circuit Court were reversed and the cause remanded with instructions 
to vacate the orders ratifying the sales by the receiver, refund the purchase money 
in the hands of the court to the purchasers, and dismiss the bill for want of juris- 
diction. Held: That the lower court would have jurisdiction to refuse to refund 
the said money to the purchasers as directed by the mandate and* to refund it to 
the receiver's bondsmen, should it appear that they had not been legally liable on 
the receiver's bond. 

Receivers' BoNDS-^Sureiies — Invalid appointment of receiver — Court without ju- 
risdiction. Even if the appointment of a receiver be irregular or contrary to law, 
neither he nor his sureties are relieved from the liability to account for the money 
placed in his hands by reason of and faith in his bond and sureties. 

The appointment of a receiver determines no right. He is part of the machinery 
of a court to care for the property of the parties to the cause, and his possession 
is cwstodia legis. He cannot question the right of the court to appoint him, and he 
and his sureties are estopped from denying the jurisdiction of the court. Where a 
receiver is appointed by the Circuit Court of the United States and gives bond and 
takes possession of properties and moneys as such receiver, his bondsmen are liable 
on his bond, in case of default, although on appeal in the case it is decided that 
the court was without jurisdiction. 



